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the Executive Schedule. He is not a senior
employee.

Example 2 to the definition of senior em-
ployee: A doctor is hired to fill a ‘‘senior-
level” position and is initially compensated
pursuant to 5 U.S.C. 5376 at a rate of basic
pay slightly less than 86.5 percent of the rate
of basic pay payable for level II of the Execu-
tive Schedule. If both the annual pay adjust-
ment provided for in 5 CFR 534.504 and the
periodic pay adjustment authorized in 5 CFR
534.503 result in a rate of basic pay equal to
or above 86.5 percent of the rate of basic pay
payable for level II of the Executive Sched-
ule, the doctor will become a senior em-
ployee.

Example 3 to the definition of senior em-
ployee: A criminal investigator in the Office
of the Inspector General at the Department
of Housing and Urban Development is a GS-
15 employee but also receives Law Enforce-
ment Availability Pay (LEAP), pursuant to 5
U.S.C. 5545a. Even if the sum of the employ-
ee’s LEAP payment plus the employee’s
basic pay for GS-15 equaled 86.5 percent of
the rate of basic pay for level II of the Exec-
utive Schedule, LEAP is not considered part
of an employee’s ‘‘rate of basic pay’’ for pur-
poses of section 207(c), and therefore the em-
ployee would not be a ‘‘senior employee.”’

Special Government employee means an
officer or employee of the executive
branch or an independent agency, as
specified in 18 U.S.C. 202(a). A special
Government employee is retained, des-
ignated, appointed, or employed to per-
form temporary duties either on a full-
time or intermittent basis, with or
without compensation, for a period not
to exceed 130 days during any period of
365 consecutive days.

Statemeans one of the fifty States of
the United States and the District of
Columbia, the Commonwealth of Puer-
to Rico, and any territory or possession
of the United States.

Very senior employeemeans an em-
ployee who is:

(1) Employed in a position which is
either listed in 5 U.S.C. 5312 or for
which the rate of pay is equal to the
rate of pay payable for level I of the
Executive Schedule;

(2) Employed in a position in the Ex-
ecutive Office of the President which is
either listed in 5 U.S.C. 5313 or for
which the rate of pay is equal to the
rate of pay payable for level II of the
Executive Schedule;

(3) Appointed by the President to a
position under 3 U.S.C. 105(a)(2)(A); or
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(4) Appointed by the Vice President
to a position under 3 U.S.C. 106(a)(1)(A).

§2641.105 Advice.

(a) Agency ethics officials.Current or
former employees or others who have
questions about 18 U.S.C. 207 or about
this part 2641 should seek advice from a
designated agency ethics official or an-
other agency ethics official. The agen-
cy in which an individual formerly
served has the primary responsibility
to provide oral or written advice con-
cerning a former employee’s post-em-
ployment activities. An agency ethics
official, in turn, may consult with
other agencies, such as those before
whom a post-employment communica-
tion or appearance is contemplated,
and with the Office of Government Eth-
ics.

(b) Office of Government Ethics. The Of-
fice of Government Ethics (OGE) will
provide advice to agency ethics offi-
cials and others concerning 18 U.S.C.
207 and this part 2641. OGE may provide
advice orally or through issuance of a
written advisory opinion and shall, as
appropriate, consult with the agency or
agencies concerned and with the De-
partment of Justice.

(c) Effect of advice.Reliance on the
oral or written advice of an agency eth-
ics official or the OGE cannot ensure
that a former employee will not be
prosecuted for a violation of 18 U.S.C.
207. However, good faith reliance on
such advice is a factor that may be
taken into account by the Department
of Justice (DOJ) in the selection of
cases for prosecution. In the case in
which OGE issues a formal advisory
opinion in accordance with subpart C
of 5 CFR part 2638, the DOJ will not
prosecute an individual who acted in
good faith in accordance with that
opinion. See 5 CFR 2638.309.

(d) Contacts to seek advice.A former
employee will not be deemed to act on
behalf of any other person in violation
of 18 U.S.C. 207 when he contacts an
agency ethics official or other em-
ployee of the United States for the pur-
pose of seeking guidance concerning
the applicability or meaning of section
207 as applied to his own activities.

(e) No personal attorney-client privi-
lege.A current or former employee who
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Office of Government Ethics

discloses information to an agency eth-
ics official, to a Government attorney,
or to an employee of the Office of Gov-
ernment Ethics does not personally
enjoy an attorney-client privilege with
respect to such communications.

§2641.106 Applicability of certain pro-
visions to Vice President.

Subsections 207(d) (relating to re-
strictions on very senior personnel)
and 207(f) (restrictions with regard to
foreign entities) of title 18, United
States Code, apply to a Vice President,
to the same extent as they apply to
employees and former employees cov-
ered by those provisions. See §§2641.205
and 2641.206. There are no other restric-
tions in 18 U.S.C. 207 applicable to a
Vice President.

Subpart B—Prohibitions

§2641.201 Permanent restriction on
any former employee’s representa-
tions to United States concerning
particular matter in which the em-
ployee participated personally and
substantially.

(a) Basic prohibition of 18 U.S.C.
207(a)(1).No former employee shall
knowingly, with the intent to influ-
ence, make any communication to or
appearance before an employee of the
United States on behalf of any other
person in connection with a particular
matter involving a specific party or
parties, in which he participated per-
sonally and substantially as an em-
ployee, and in which the United States
is a party or has a direct and substan-
tial interest.

(b) Exceptions and waivers. The prohi-
bition of 18 U.S.C. 207(a)(1) does not
apply to a former employee who is:

(1) Acting on behalf of the United
States. See §2641.301(a).

(2) Acting as an elected State or local
government official. See §2641.301(b).

(3) Communicating scientific or tech-
nological information pursuant to pro-

cedures or certification. See
§2641.301(e).
(4) Testifying under oath. See

§2641.301(f). (Note that this exception
from §2641.201 is generally not avail-
able for expert testimony. See
§2641.301(£)(2).)

§2641.201

(5) Acting on behalf of an inter-
national organization pursuant to a
waiver. See §2641.301(h).

(6) Acting as an employee of a Gov-
ernment-owned, contractor-operated
entity pursuant to a waiver. See
§2641.301(i).

(c) Commencement and length of restric-
tion.18 U.S.C. 207(a)(1) is a permanent
restriction that commences upon an
employee’s termination from Govern-
ment service. The restriction lasts for
the life of the particular matter involv-
ing specific parties in which the em-
ployee participated personally and sub-
stantially.

(d) Communication or appearance—(1)
Communication.A former employee
makes a communication when he im-
parts or transmits information of any
kind, including facts, opinions, ideas,
questions or direction, to an employee
of the United States, whether orally, in
written correspondence, by electronic
media, or by any other means. This in-
cludes only those communications with
respect to which the former employee
intends that the information conveyed
will be attributed to himself, although
it is not necessary that any employee
of the United States actually recognize
the former employee as the source of
the information.

(2) Appearance.A former employee
makes an appearance when he is phys-
ically present before an employee of
the United States, in either a formal or
informal setting. Although an appear-
ance also may be accompanied by cer-
tain communications, an appearance
need not involve any communication
by the former employee.

3) Behind-the-scenes assist-
ance.Nothing in this section prohibits a
former employee from providing assist-
ance to another person, provided that
the assistance does not involve a com-
munication to or an appearance before
an employee of the United States.

Example 1 to paragraph (d): A former em-
ployee of the Federal Bureau of Investiga-
tion makes a brief telephone call to a col-
league in her former office concerning an on-
going investigation. She has made a commu-
nication. If she personally attends an infor-
mal meeting with agency personnel con-
cerning the matter, she will have made an
appearance.

Example 2 to paragraph (d): A former em-
ployee of the National Endowment for the
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